E. PLEADINGS - FORM

E(l) Captions, names of parties. Every pleading shall con-

tain a caption setting forth the name of the court, the title of
the action, the tegister number of the cause and a designation as
in Rule B(l). In the complaint the title of the action shall
include the names of all the parties, but in such other pleadings
it is sufficient to state the name of the first party on each
side with an appropriate indication of other parties.

E(2) Concise and direct statement; paragraphs; statement of

claims or defenses. Every pleading shall consist of plain and

concise statements in consecutively numbered paragraphs, the con-
tents of which shall be limited as far as practicable to a state-
ment of a single set of circumstances, and a paragraph may be
referred to by number in all succeeding pleadings. Separate

claims or defenses shall be separatelj stated and numbered

E(3) Con51stency in pleadlng alternatlve statements.
Inconsistent claims or defenses are not objectlonable, and when a
party is in doubt as to which of two or more statements of fact
is true, he may allege them in the alternative. A party may also
state as many separate claims or defenses as he has regardless of
consistency and whether based upon legal or equitable grounds or
upon both. All statements shall be made subject to the obligation

set forth in Rule J.

E(4) Adoption by reference; exhibits. Statements in a pleading

may be adopted by reference in a different part of the same plead-
ing or in another pleading or in any motion. A copy of any written
instrument which is an exhibit to a pleading is a part thereof for

all purposes.
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(4) This is the notice of appearance rule requested by the Council.
It is a new draft. The Washington and California notice of appearance
rules are very vague as to form and further pleading and appear to be
rarely used. The notice of appearance here operates as an automatic
time extension. It must be filed by an attorney retained by a party,
which prevents the party froﬁ securing the extension and then still
waiting until the last day to éontaCt an attorney. The required affirma-
tive statement, coupled with the Rule F certification of truthfulness,
should limit abuse. Since under Rule J the concept of special appearance
is abolished, there is no need to specify the nature of the appearance.
RULE E

(1) This combines ORS 16.060 and 16.210(2) (a). The'language comes
from Federal Rule 10(a) but reference to "register number" from 16.060 is
used rather than "file number'.

(2) Most of this rule states existing Oregon practice. The language
comes from Federal Rule 10(b) and New York CPLR 3014. The most significant
aspect is the last sentence which retains the requirement of separate state-
ments of claims and defenses. This is not consistent with the federal rules
and most states; the federal rule only requires separate counts when claims
are founded on separate transactions or occurrences. The requirement of
separate statement is more consistent with fact pleading.

(3) In existing practice, one thebretically cannot plead inconsistent

statements of fact within one count or between counts or present inconsistent

causes of action. The court, hoWever, has held that if an apparemt inconsistency

is in the application of law to facts or in interpretatioﬁ, inconsistent



statements are permitted. Thus, in Pruett v. Lininger, 224 Or. 614 (1960),

a defendant was allowed to allege that a worker was employed by two differ-
ent people in the same pleading. Therefore, the only alternative or
inconsistent pleading not allowed is where the statements are simple exposi-
tive fact clearly within the knowledge of thg pleader. This limit would

be retained because the obligations of Rule F regarding truthful pleading
apply, e.g. a party could not file a pleading alleging that he had mailed a
letter on two different dates if he clearly knew the correct date because
one of the statements would be untruthful. Requiring any more consistency
at the pleading stage is unrealistic and does not appear to be required
under present Oregon law; this rule will eliminate useless motions to elect
and make more definite and certain and simplify pleading. The language used
was taken from Michigan Rule 112.9(2).

(4) This is Federal Rule 10(c). There are some old Oregon cases dis-
cussing the necessity of specific incorporation of exhibits, but this rule
seems more sensible.

RULE F

This is the new subscription rule adopted by the Council.
RULE G

This is the crucial rule retaining fact pleading. It follows a federal
rule format of stating the requirements for any type of pleading asserting

a claim (Chapter 16 deals only with complaints).

(1) Differs from the federal rules in requiring the pleading of ultimate

facts rather than merely a statement of a claim. The language is based upon
existing ORS 16.210 but substitutes the word, claim, for cause of action and

says "ultimate' facts. Most of the recently enacted Oregon statutes in the
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D(3) Enlarglng time to plead or do other act. The court nay, in 3.ts discretion,

and upon suwh terms as may be just, allowananswerorxeplytobenade, orother
act to be done after the time limited by the procedural rules, or by an order
enlarge such tine, | |

E. PILEADINGS - FORM

E(1) Captions, names of parties. Every pleading shall contain a caption
se tting forth the name of the court, the title of the action, the register number

of the cause and a designation as in Rule B(1). In the camplaint the title of the

pot

\’~..

action shall include the names of all the parties, but in such other pleadings it

is sufflclent to state the name of the flrst party an each side w1th an approprlate

" indication of other partles.

E(2) Concise and direct. statement; Qaragraphs, statement of clan.ms or defenses. -

Every pleading shall consist of plain and ccncrse statenents in. ccnsecutlvely
mmbered paragraphs, the contents of whlch shall be limited as far as practlcable to

a Statement of a smgle set of circumstances, and a paragraph may be referred

i
p

to by number in all succeeding pleadings. Separate claims or defenses shall be
separately stated. and nunbered : ‘ ' : A -

E(3) Cons:Lstency in pleading alternatlve statements Inconsrstent cla.uns or

defenses are not objch.onable, and when a party is in doubt as to which of two or

more statements of fact is true, the party rmay allege them in the alternat.xve.» A

partymayalso state as many separate cla.ams ordefenses as the par’cy has regardless

of oons:.stency and whether based upon legal or equ:.table gmmds or upon both ALl
statements shall be made subject to the obllgata.on set forth m Rule J. o ’

)
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~ E(4) Adoption by reference; emibits. Statenéits in' a pleading may be ‘adopted
"py reference in a different part-of the same pleading or in another plead.mg or in
any notion, A copy of any written J.nstrtment which is an exhibit to a pleada.ng
is a part thereof for all purposes, ‘ |

F. SUBSCRIPTION OF PLEADINGS

~

F(1) Subscription by party or attorney, oertificate. Every pleadj.ng shall be
" subscribed by the party or by a resident attorney of the st:ate,. except 1-hat if -
there are several parties united in interest and pleaaing together, the pleading
must be subscrlbed by at least one of such part:Les or his resident attorney.
| , When a corporatlon, 1nclud1ng a publlc corporation, is a party, and lf the attorney
A doés not sign the pleading, the subscr:.ptlon may be made by any offlcer ’chereof
ruponvdmservmeofasmmonsmghtbemade arxivhenthestateoranybranch,-
'departmsnt, agency, board or camission of the state ar any off:.cer thereof .in "
- >1ts behalf is aparty the subscrlptlon, if ot made by the attorney, may be made
| byanypersontowfmallthenaterlal allegations of the pleadmgarekrmm
Verlflcatlon of ‘pleadings shall not be required. The subscrlth.on of a pleadmg ‘
o consta.tutes ai“certlflcate by the person signing that such person has read the
pleadmg, that t:o the best of the person s knowledge, mfornata.on and bel:.ef -

there is a good ground to support it and that it is not J.nterposed for delay. e

: F(Z) Plead:mgs not subscrlbed Any pleadmg not duly subscnbed my, o

| mot:x.on of the adverse paxty ‘be str:.cken cut of the case
: G. COMPIAM, C(IJNI'EHEAIM, CHZBSZI.A]M AND 'I'H'.IR) PAK['Y C'LAIM

A plead.mg wmch asserts a claim for rellef, whether an original cla_un,

e

comtercla:m, cross- claJ.m or thlrd party claim, shall contain: (1) a plain and
concise statement of the ultimate facts constituting a claim for relief without

) urmecessary repetition; (2) a demand of the relief which the party claims; if

N



Enlarging time to plead or do other act. The court may, in

its discretion, and upon such terms as may be just, allow an answer or
reply to be made, or other act to be done after the time limited by the

procedural rules, or by an order enlarge such time.

BACKGROUND NOTE

For provisions relating to amended pleadings and responding to
amended pleadings, see Rule 23.

ORS sections superseded: 16.040, 16.050, 16.420.

COMMENT

This rule attempt—to bringfall time requirements for responding
to pleadings together in one rule. Section 15 A. provides the same time
for response to Pleadings as ORS 16.040. Subsections 15 B.(1l) and (2)

are new; subeee&&e&—%S—Bré?)'was covered by ORS 16.420. Section 15 £}
is ORS 16.050. Sectim IS <

RULE 16
PLEADINGS - FORM

A. Captions, names of parties. Every pleading shall contain a

caption setting forth the name of the court, the title of the action,

the register number of the cause and a designation in accordance with
Rule B. In the complaint the title of the action shall include the
names of all the parties, but in suelr other pleadings it is sufficient
to state the name of the first party on each side with an appropriate

indication of other parties.

B. Concise and direct statement; paragraphs; statement of claims

or defenses. Every pleading shall consist of plain and concise statements



in consecutively numbered paragraphs, the contents of which shall be
limited as far as practicable to a statement of a single set of circum-
stances, and a paragraph may be referred to by mmber in all succeeding
pleadings. Separate claims or defenses shall be separaﬁely stated and
numbered.

C. Consistency in pleading alternative statements. Inconsistent

claims or defenses are not objectionable, and when a party is in doubt

as to which of two or more statements of fact is true, the party may
allege them in the alternative. A party may also state as many separate
claims or defenses as the party has, regardless of consistency and whether
based upon legal or equitable grounds or upon both. All statements shall
be made subject to the obligation set forth in Rule 17.

D. Adoption by reference; exhibits. Statements in a pleading may

be adopted by reference in a different part of the same pleading or in

another pleading.

BACKGROUND NOTE 15040

ORS sections superseded: 16.060, 16.090.

COMMENT

The Council intends to retain existing Oregon practice in sections
16 A., 16 B. and 16 D., including separate statements of claims and de-
fenses required by ORS 16.040. Section 16 C. is intended to eliminate
any objection based upon hypothetical, alternative and inconsistent
pleading as such. Inconsistent statements of sxmple facts clearly within
the knowledge of the pleader would, however, be improper, because of the
obligation to plead truthfully under Rule l74}

clef
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DA) Enlarging time to plead or do other act. The court may,

in its discretion, and upon such terms-as may be just, allow

an answer or reply to be made, or other act to be done after the

time limited by the procedural rules, or by an order eﬁlarge such

*timg. : lé ’

4%~ PLEADINGS - FORM
1A

-E¢*) Captions, names of parties. Every pleading shall contain

_avcaption’setting forth the name of the court, the title of the
action, the register nu?fer of the cause and a designation in
accordance with Rule B¥2). 1In the complaint the title of the

action shall include the names of all the parties, but in such

other pleadings it is sufficient to state the name of the first

- party on each side with an appropriate indication of other parties.

'Qig

é#%ﬂ " Concise and direct statement; paragraphs; statement of

claims or defenses. Every pleading shall consist of plaiﬁ and con-
cise statements in consecutively numbered paragraphs, the contents
of which shall.be limited as far as practicable to a.statement of
a single set of circumstances, énd a paragraph may be referred‘to
by nuﬁber in all succéeding pleadings. Separate claims or defenses
shall be separately stated and numbered.

16
#EX3) Consistency in pleading alternative statements. Incon-

sistent claims or defenses are not,objectiqnable, and when a party
is in doubt as to which of two or more statements of fact is>true,
the party may allege them in the alternative. A party may_also
state as many separate claims or.defenseé és the party has, regard-

less of consistency and whether based upon legal or equitable

~grounds or upon both. All statements shall be made subject to the

-obligation set forth in Rule-gi;t7-
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_ gﬁﬁ) Adoption by reference; exhibits. Statements in a pleading
may be adopted by reference in a different part of the same pleading

or in another,pleading.

4
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COYMENT

This rule brings all time requirements for responding
. to pleadings together in ae rule. Section 15 A. provides the

for response to pleadings as ORS 16.040, Subsections
]5 B. (1) and are Tewy Section 15 C. was covered by ORS
16.420. Section 15 D. is ORS 16.050.

J "”’;t; RULE 16
Lo
'Zb%umg PLEADINGS - FORM
Mu:oa M A. Captions, names of parties. Every pleading shall
, nsets - contain a caption setting forth the name of the court, the title

of the action or proceeding, the register number of the cause y,
awd a designation in accordance with-Rule 13 B. In the complaint
the title of the action or proceeding shall include the names of
all the parties, but in other pleadings it is sufficient to

state the name of the first party m each side with an appropriate
indication of other parties. |

B. Concise and direct statement; paragraphs; statement of

claims or defenses. Ewvery pleading shall oconsist of plain and
ocncise statenenté in consecutively mumbered paragraphs, the con-
tents of which shall be limited as far as practicable to a state-
-ment of a single set of ci;:cmrstmces, and a paragraph may be
referred to by mumber in all succeeding pleadings. Separate claims
or defenses shall be separately stated and mmbered.

C. Cmsistency in pleading altemative statements. Incon-

sistent claims or defenses are not objectionable, and when a party

-30~
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is in doubt as to which of two or more statements of fact is
true, the party may allege them in the altemmative. A party
may also state as many separate clajms or defenses as the party
has, regardless of consistency and whether based won legal or
equitable grounds or wpon both. All statements shall be made
swbject to the obligation set forth in Rule 17.

D. Adoption by reference jpesiriie.

ANAY .
pleading may be adopted by reference in a different part of the

sare pleading -exr in-anether-pleading,
BACKGROUND NOTE

Statements in a

ORS sections superseded: 13.010, 16.060, 16.090.

OOMMVENT

The Concil intends to retain existing Oregon practice in
sections 16 A., 16 B. and 16 D., including separate statements
of claims and defenses required by ORS 16.040. Section 16 C. is
intended to eliminate a1y objection based won hypothetical,
altemative and inconsistent pleading as‘:such. Inconsistent
statements of simple facts clearly within the knowledge of the
pleader would, however, be improper because of the obligation
to plead truthfully under Rule 17 A,

RULE 17
SUBSCRIPTION COF PLEADINGS

A, Subscriptio by party or attomey, certificate. Every

pleading shall be stbscribed by the party or by a resident attorney

of the state, except t‘hat if there are sewveral parties wnited in

interest and pleading together, the pleading may be subscribed by

at least ane of sueh parties or his resident attomey.  If '

party is represented by an attomey, every pleadjn'g\;sﬁ% be signed
40~



D. Enlarging time to plead or do other act. The court may, in

its discretion, and upon such terms as may be just, allow an answer or
reply to be make, or other act to be done after the time limited by the

procedural rules, or by an order enlarge such time.

BACKGROUND NOTE

For provisions relating to amended pleadings and responding to
amended pleadings, see Rule 23.

ORS sections superseded: 16.040, 16.050, 16.420.

COMMENT

This rule brings all time requirements for responding to pleadings
together in one rule. Section 15 A. provides the same time for response
to pleadings as ORS 16.040. Subsections 15 B. (1) and (2) are new; section
15 C. was covered by ORS 16.420. Section 15 D. is ORS 16.050.

RULE 16
PLEADINGS-FORM

A. Captions, names of parties. Ewvery pleading shall contain a

caption setting forth the name of the court, the title of the action,
the register nuiber of the cause and a designation in accordance with
Rule 13 B. In the complaint the title of the action shall include the
names of all the parties, but in other pleadings it is sufficient to
state the name of the first party on each side with an appropriate in-
dication of other parties. |

B. Concise and direct statement; paragraphs; statement of claims

or defenses. Ewvery pleading shall consist of plain and concise statements

39
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in consecutively mubered paragraphs, the contents of which shall be
limited as far as practicable to a statement of a single set of circum-
stances, and a paragraph may be referred to by mmber in all succeeding
pleadings. Separate claims or defenses shall be separately stated and
numbered.

C. Consistency in pleading alternative statements. Inconsistent

claims or defenses are not objectionable, and when a party is in doubt

as to which of two or more statements of fact is true, the party may
allege them in the alternative. A party may also state as many separate
claims or defenses as the party has, regardless of consistency and whether
based upon legal or equitable grounds or upon both. All statements shall
be made subject to the obligation set forth in Rule 17.

D. Adoption by reference; exhibits. Statements in a pleading may

be adopted by reference in a different part of the same pleading or in

another pleading.

BACKGROUND NOTE

ORS sections superseded: 13.010, 16.060, 16.090.

'COMMENT

The Council intends to retain existing Oregon practice in sections
16 A., 16 B. and 16 D., including separate statements of claims and de-
fenses required by ORS 16.040. Section 16 C. is intended to eliminate
any objection based upon hypothetical, alternative and inconsistent
pleading as such. Inconsistent statements of simple facts clearly within
the knowledge of the pleader would, however, be improper, because of the
obligation to plead truthfully under Rule 17A.



COMMENT

This rule brings all time requirements for responding
to pleadings together in me rule. Section 15 A. provides the
sare time for response to pleadings as ORS 16.040. Subsections
15 B, (1) and (2) are new; section 15 C. was covered by ORS
16.420. Section 15 D, is ORS 16.050.

RULE 16
PLEADINGS - FORM
A. Captions, names of parties. Ewery pleading shall

cntain a caption setting forth the name of the court, the title
of the action or proceeding, the register mmber of the cause

and a designation in accordance with Rule 13 B, In the complaint
the title of the action or proceeding shall include the names of
all the parties, but in other pleadings it is sufficient to

state the name of the first party o each side with an appropriate
indication of other parties. | '

B, Concise and direct statement; paragraphs; statement of

claims or defenses. Ewvery pleading shall consist of plain and
concise statements in consecutively mmbered paragraphs , the con-
tents of which shall be limited as far as practicable to a state-
ment of a single set of circumstances, and a paragraph may be
referred to by mmber in all succeeding pleadings. Separate claims
or defenses shall be separately stated and rumbered.

C. Cmsistency in pleading altemative statements. Incon-

sistent claims or defenses are not objectionable, and when a party

-39~



is in doubt as to which of two or mpre statements of fact is
true, the party may allege them in the altemnative. A party
may also state as many separate claims or defenses as the party
has, regardless of consistency and whether based wpon legal or
equitable grounds or upon both. All statements shall be made
subject to the obligation set forth in Rule 17.

D. Adoption by reference; exhibits. Statements in a

pleading may be adopted by reference in a different part of the
same pleading or in awother pleading..
BACKGROUND NOTE

ORS sections superseded: 13,010, 16.060, 16.090.

OOMMENT

The Council intends to retain existing Oregon practice in
sections 16 A., 16 B. and 16 D., including separate statements
of claims and defenses required by ORS 16.040. Section 16 C. is
intended to eliminate any ocbjection based upon hypothetical,
altemative and inconsistent pleading as such. Inconsistent
statements of simple facts clearly within the knowledge of the
pleader would, however, be improper because of the obligation
to plead txuthfully wnder Rule 17 A,

RILE 17
SUBSCRIPTION CF PLEADINGS

A, Swbscription by party or attomey, certificate. Ewvery

pleading shall be subscribed by the party or by a resident attommey

of the state, except that if there are several parties wnited in

interest and pleading together, the pleading may be subscribed by

at least aqme of such parties or his resident attormey. If any

party is represented by an attomey, every pleading shall be signed
=40~
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D, Enlarggng,tine to plead or o other act. The court

mEy, In its discretion, and won such temms as mey be just,
allow ary othewr ,o/c.aa/m\y ar
allow an answer or reply to be made, or other asr o be deme HoT/on

after the time limited by the procedural rules, or by @ order
enlarge such time.
COMMENT

For provisions relating to amended pleadings and responding
to amended pleadings, see ORCP 23. For motion to make more
definite and certain, see ORCP 21 C.

This rule brings all time requirements for respohding to
pleadings together in one rule. Section 15 A. provides the
same time for response to pleadings as ORS 16.040. Subsections

15 B. (1) and (2) are new. Section 15 C. was covered by ORS -
16.420. Section 15 D. is ORS 16.050.

RULE 16
PLEADINGS - FORM

A. Capticns, names of parties. Every pleading shall

cntain a caption setting forth the name of the cowrt, the title
of the action om-mmsceesins, the register mmber of the cause

ad a designation in accordance with Rule 13 B, In the complaint

. the title of the action e-proesedimg shzll include the names of

all the parties, but in other pleadings it is sufficient to
state the name of the first party an each side with an appropriate
indication of other parties.

B, Cmcise and direct statement; paragraohs; statement of

claims or defenses. Ewery pleading shzll consist of plain and

cncise statsments in consecutively mmbered paragraphs, the con-
tents of which shall be limited as far as practitable to a state-

ment of a single set of circustances, aad a paragraph may be

43



refer:éd to by mmber in all succeeding pleadings. Separate claims
or defenses shall be séparataly stated and mumbered.

C. Comsistency in pleading altemative statements. Incon-

sistent claims or defenses are mot cbjectionable, and when a party
is in doubt as to which of two or more starements of facr is

tre, the party mey allege them in the altemative. A party

mEy also stat2 as memy separate claims or defenses as the party
has, regardless of consistency and whether based won legal or
equitable grounds or won both. All statements shall be made
sthject to the cbligation set forth in Rule 17,

D. Adovtion by referenceeshibiss; Statements in a

pleading n'zy be adopted by reference in a ch'.fferent part of the
same plead:ng,mwmg

OMVENT

The Commeil intends to retain existing Cregon practice in
sections 16 A., 16 B. and 16 D., including separate statements
of claims and defenses required by ORS 16.040. Sectiom 16 C. is
intended to eliminate auy cbjectim based won hypothetical,
altemative and incnsistent pleading as such. Inconsistent
starements of simple facts clearly within the knowledge of the
pleader would, however, be improper tecause of the cobligation
to plead truthfully wnder CRIPL7 AL



RULE 16
FORM OF PLEADINGS

A. Captions; names of parties. Every pleading shall

contain a caption setting forth the name of the court, the title
of the action, the register number of the cause, and a designa-
tion in accordance with Rule 13 B. In the complaint the title of
the action shall include the names of all the parties, but in
other pleadings it is sufficient to state the name of the first
party on each side with an appropriate indication of other
parties.

B. Concise and direct statement; paragraphs; separate '

statement of claims or defenses. Every pleading shall consist

of plain and concise statements in consecutively numbered para-
graphs, the contents of which shall be limited as far as
practicable to a statement of a single set of circumstances,

and a paragraph may be referred to by number in all succeeding
pleadings. Separate claims or defenses shall be separately stated
and numbered.

C. Consistency in pleading alternative statements. Incon-

sistent claims or defenses are not objectionable, and when a
party is in doubt as to which of two or more statements of fact
is true, the party may allege them in the alternative. A party
may also state as many separate claims or defenses as the party
has, regardless of consistency and whether based upon legal or
equitable grounds or upon both. All statements shall be made

subject to the obligation set forth in Rule 17.
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D. Adoption by reference. Statements in a pleading may

be adopted by reference in a different part of the same pleading.

COMMENT

The Council intends to retain existing Oregon practice in
sections 16 A., 16 B., and 16 D., including separate statements
of claims and defenses required by ORS 16.090. Section A. is
based on ORS 16,060 and Federal Rule 10(a). Section B. is based
on ORS 16.090 and Federal Rule 10(b). Section C. is based on
Michigan General Court Rule 111.9. Section 16 C. is intended to
eliminate any objection based upon hypothetical, alternative, and
inconsistent pleading as such. Inconsistent statements of simple
facts clearly within the knowledge of the pleader would, however,
be improper because of the obligation to plead truthfully under
ORCP 17 A.

- 48 -

(O



